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Disclaimer

This information is not intended to be legal advice and may not be used as such. 
Legal advice must be tailored to the specific circumstances of each case. 

Every effort has been made to assure this information is up-to-date. It is not 
intended to be a full and exhaustive explanation of the law in any area, however, 
nor should it be used to replace the advice of your own legal counsel. 

Any opinions expressed are the opinions of the speaker and not their organization.
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The E-Sign Act: What It Is and Why We Must Comply

The E-Sign Act provides parties with the ability to provide an electronic signature 
for documents that would otherwise have to be signed with ink and paper 
methods. It is also the law Congress passed to make clear digital documents and 
properly executed contracts have the same force and effect as paper and pen.

E-Sign also contains an often-overlooked section which addresses when and how 
one may substitute the digital delivery of a consumer disclosure for traditional 
types of delivery such as hand delivery, certified mail or the U.S. postal service.
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E-Sign Act: The Law

c) Consumer Disclosures.--(1) Consent to electronic records.-

Notwithstanding subsection (a), if a statute, regulation, or other rule of law requires that 
information relating to a transaction or transactions in or affecting interstate or foreign 
commerce be provided or made available to a consumer in writing, the use of an electronic 
record to provide or make available (whichever [[Page 114 STAT. 465]] is required) such 
information satisfies the requirement that such information be in writing if –

(A) the consumer has affirmatively consented to such use and has not withdrawn such 
consent; 

(B) the consumer, prior to consenting, is provided with a clear and conspicuous 
statement pertaining to the consumer’s rights and as further provided in the Electronic 
Signatures in Global and National Commerce Act (E-Sign). See list on next slide.
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E-Sign Act: (C) Consent to Electronic Records
(B) the consumer, prior to consenting, is provided with a clear and conspicuous statement—

• (i) informing the consumer of (I) any right or option of the consumer to have the record provided or 
made available on paper or in nonelectronic form, and (II) the right of the consumer to withdraw the 
consent to have the record provided or made available in an electronic form and of any conditions, 
consequences (which may include termination of the parties' relationship), or fees in the event of such 
withdrawal;

• (ii) informing the consumer of whether the consent applies (I) only to the particular transaction which 
gave rise to the obligation to provide the record, or (II) to identified categories of records that may be 
provided or made available during the course of the parties' relationship;

• (iii) describing the procedures the consumer must use to withdraw consent as provided in clause (i) 
and to update information needed to contact the consumer electronically; and

• (iv) informing the consumer (I) how, after the consent, the consumer may, upon request, obtain a 
paper copy of an electronic record, and (II) whether any fee will be charged for such copy;
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Consent to Electronic Records (Continued)

(i) prior to consenting, is provided with a statement of the hardware and software 
requirements for access to and retention of the electronic records; and

(ii) consents electronically, or confirms his or her consent electronically, in a manner that 
reasonably demonstrates that the consumer can access information in the electronic form 
that will be used to provide the information that is the subject of the consent; and

(D) after the consent of a consumer in accordance with subparagraph (A), if a change in the 
hardware or software requirements needed to access or retain electronic records creates a 
material risk that the consumer will not be able to access or retain a subsequent electronic 
record that was the subject of the consent, the person providing the electronic record—

(i) provides the consumer with a statement of (I) the revised hardware and software 
requirements for access to and retention of the electronic records, and (II) the right to 
withdraw consent without the imposition of any fees for such withdrawal and without the 
imposition of any condition or consequence that was not disclosed under subparagraph (B)(i)
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The E-Sign Act and Regulation F

§ 1006.42 Sending required disclosures.

(1) In general.  A debt collector who sends disclosures required by the Act and this part in 

writing or electronically must do so in a manner that is reasonably expected to provide 

actual notice, and in a form that the consumer may keep and access later.  

(2) Exceptions.  A debt collector need not comply with paragraph (a)(1) of this section when 
sending the disclosure required by § 1006.6(e) or § 1006.18(e) in writing or electronically, 

unless the disclosure is included on a notice required by FDCPA section 809(a) (15 U.S.C. 
1692g(a)), as implemented by Bureau regulation, or § 1006.38(c) or (d)(2). 

Requirements for certain disclosures sent electronically. To comply with paragraph (a) of this 

section, a debt collector who sends the notice required by FDCPA section 809(a), as 
implemented by Bureau regulation, or the disclosures described in § 1006.38(c) or (d)(2)(i), 

electronically must do so in accordance with section 101(c) of the Electronic Signatures 

in Global and National Commerce Act (E-SIGN Act) (15 U.S.C. 7001(c)).
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E-Sign Act and Impact on Validation Notice – 1692 g

§ 1692. Validation of debts 

(a) Notice of debt; contents

Within five days after the initial communication with a consumer in connection with the collection of any debt, a debt collec tor
shall, unless the following information is contained in the initial communication or the consumer has paid the debt, send the
consumer a written notice containing 

(1) the amount of the debt; 

(2) the name of the creditor to whom the debt is owed; 

(3) a statement that unless the consumer, within thirty days after receipt of the notice, disputes the validity of the debt, or any 
portion thereof, the debt will be assumed to be valid by the debt collector; 

(4) a statement that if the consumer notifies the debt collector in writing within the 30 day period that the debt, or any po rtion 
thereof, is disputed, the debt collector will obtain verification of the debt or a copy of a judgment against the consumer an d a
copy of such verification or judgment will be mailed to the consumer by the debt collector; and

(5) a statement that, upon the consumer's written request within the thirty-day period, the debt collector will provide the 
consumer with the name and address of the original creditor, if different from the current creditor.
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Impact of E-Sign on Post-Dated Checks 
§ 15 U.S. Code § 1692f . Unfair practices 

(a) Notice of debt; contents

A debt collector may not use unfair or unconscionable means to collect or attempt to collect 
any debt. Without limiting the general application of the foregoing, the following conduct is a 
violation of this section:

(1) The collection of any amount (including any interest, fee, charge, or expense incidental to 
the principal obligation) unless such amount is expressly authorized by the agreement 
creating the debt or permitted by law.

(2) The acceptance by a debt collector from any person of a check or other payment 
instrument postdated by more than five days unless such person is notified in writing of the 
debt collector's intent to deposit such check or instrument not more than ten nor less than 
three business days prior to such deposit.

10



finvi.com

E-Sign and the Electronic Funds Transfer Act

VIII. Other Requirements

Preauthorized Transfers—12 CFR 1005.10

Preauthorized transfers from a consumer’s account may only be authorized by 
the consumer in writing and signed or similarly authenticated by the consumer 
(12 CFR 1005.10(b)).

Signed, written authorizations may be provided electronically, subject to the 
E-Sign Act (Comment 10(b)-5).

In all cases, the party that obtains the authorization from the consumer must 
provide a copy to the consumer.
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Sample Script: Texting and the E-Sign Act 

Providing consent to receive legal documents and disclosures electronically requires that we 
follow the Electronic Signatures Act (E-Sign). To ask for this type of consent, we are required 
to provide additional language.

Agent: Thank you for setting up the payment arrangement. Would you like me to text you a copy of the 
authorization and the post-dated payment reminders?

Consumer: Yes, sounds great.

Agent: Since these kinds of documents include important disclosures and information about your rights, I 
need your consent to send them to you by text and a link rather than by US mail.

Consumer: OK.

Agent: Please listen to the following: (Note: this could be accomplished in a prerecorded script the agent 
plays).
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Sample Script: Texting and the E-Sign Act 
Consent to receive legal documents and disclosures electronically means you are providing consent for us 
to send you legally required information about any of your Active Accounts [insert appropriate descriptors 
here] by text message including secure links to our company’s website using your mobile phone number. 
You understand you have a right to receive this information in paper form at no charge, withdraw your 
consent, update your contact information at any time by calling us at [phone number of company or 
provider] during normal business hours of 8:00 a.m. to 6:00 p.m. Monday through Saturday or by visiting 
our website at [insert link to appropriate web page] or sending a text message using the keyword revoke to 
us at XXXXX.

In order to properly give us your consent to receive information, legal documents and disclosures 
electronically you will need access to a nonwork mobile number which can send and receive text 
messages including hyperlinks to url addresses [list hardware and software requirements here]. To make 
sure the information and documents and disclosures will properly reach you, please reply to the text 
message from our company by simply texting the keyword ESIGN to our company at xxxxx.  Text and 
message rates may apply. 

Third-Party Debt Collectors: Don’t forget to include this is a communication from a debt collector.
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Sample Script: E-Mail and the E-Sign Act
Consent to receive legal documents and disclosures electronically means you are providing consent for us 
to send you legally required information about any of your Active Accounts [insert appropriate descriptors 
here] by email message including secure links to our company’s website using your mobile phone number. 
You understand you have a right to receive this information in paper form at no charge, withdraw your 
consent, update your contact information at any time by calling us at [phone number of company or 
provider] during normal business hours of 8:00 a.m. to 6:00 p.m. Monday through Saturday or by visiting 
our website at [insert link to appropriate web page]. 

In order to properly give us your consent to receive information, legal documents and disclosures 
electronically you will need access to a nonwork email address with [list hardware and software 
requirements here]. To make sure the information and documents and disclosures will properly reach you, 
please reply to the email message from our company by simply writing I agree in the body of the email.  

Third-Party Debt Collectors: Don’t forget to include this is a communication from a debt collector.
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Live Demo

15



finvi.com

Questions?
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Thank You


